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The Myth of Police Officer Privacy
STEVE ZANSBERG AND DANA GREEN

“Upon careful review, we have determined that disclosure of the files you
have requested -- the police department’s internal affairs investigation
into former officer Smith’s conduct
(which resulted in his placement
on administrative leave, prior to
his resignation) -- would constitute
an unwarranted invasion of officer
Smith’s privacy. Accordingly, we
hereby deny your request to inspect
those records.”

T

he statement above is not the
denial of an actual request to
inspect a police internal affairs
file. Nevertheless, it will be
familiar to many of you as the type of
denial that police departments, across
the land, issue with regularity.1 “Officer
privacy” has also been cited as a potential
basis for withholding footage shot on
police body-worn cameras.2 This purported “officer’s right to privacy” has even
been invoked as the basis for preventing
ordinary citizens and journalists from
photographing or videotaping an officer
in discharging his or her official duties.3
While some states have explicit
statutory provisions mandating the
public availability of completed police
internal investigation files,4 several
states either categorically close all such
records to the public,5 or they allow
records custodians varying degrees of
discretion.6 And, as the hypothetical
denial above demonstrates, police chiefs
and sheriffs regularly (though not uniformly) cite officers’ “right to privacy”
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as their reason for withholding police
internal investigation files, even when
those records reflect the officer’s official
conduct performed on a public street,
sidewalk, or park.
So, is there any legitimacy to this
claim? Unfortunately, the argument
has had some traction, with some
courts giving deference to police departments’ (and police unions’) assertions of “officer privacy.” This article
argues that those “outlier” decisions are
erroneous as a matter of law. This article examines the claim of “officer privacy” as it has been raised in a variety of
related contexts: state and federal open
records laws, officers’ claims of civil
rights violations following the unconsented-to governmental release of such
information, and common-law invasion
of privacy claims. Although these are
distinct areas of law, each with its own
doctrinal foundations, we believe that
a fair and objective review of the case
law leads to one inescapable conclusion:
law enforcement officers do NOT have
a reasonable expectation of privacy with
respect to records memorializing or discussing their official conduct, while on
duty. Thus, it is time to lay “the myth
of police officer privacy” to rest, once
and for all.
STATE AND FEDERAL FOI LAWS
State and federal freedom of information (“FOI”) laws routinely contain
exemptions from the right of public
access for records where disclosure
would constitute an “unwarranted
invasion of personal privacy” (or words
to that effect).7 Often, these are general
exemptions, not restricted to police or
public employee records, that apply to
any records containing “personal”
(Continued on page 5)
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able “expectation of privacy.” While
compensation and job performance information is considered “private” in the
private sector employment context, it is
generally accepted that public employThe Myth of Police Officer
ees, and especially public officials, must
reasonably expect that these data points
Privacy
are not entitled to hidden from public
Continued from page 1
12
information. Nevertheless, in numerous scrutiny. As the Louisiana Court of
states, general exemptions for “personal Appeals held in a well-reasoned decision regarding access to police Internal
privacy” have been cited by police departments, attorneys general, and some Affairs Department (“IAD”) files under
its state freedom of information law,
courts as the basis for withholding
records detailing police officers’ official “[a] lthough police officers may have
a legitimate privacy interest in certain
on-duty conduct.8
narrowly circumscribed portions of
A minority of states’ public records
files concerning their off-duty, private
statutes expressly exempt from public
conduct, they do not enjoy a reasonable
access certain records of police conexpectation of privacy with respect
duct.9 Courts in more than a dozen
to records concerning only how they
states have deemed records of police
discharge their official duties.”13
conduct to be exempt from public
Similarly, Maryland’s intermediate
records on these—and other—statutory
appellate court held that IAD files conbases.10 Those decisions, however, are
cerning allegations of racial profiling
beyond the scope of this article, which
against state troopers, “do not involve
is only concerned with the use of genprivate matters concerning intimate
eralized privacy exemptions to justify
details of the trooper’s private life.
withholding (which the legislatures in
Instead, such complaints involve events
those states have already apparently
occurring while the trooper is on duty
considered in enacting those blanket
and engaged in public service. As such,
exemptions).
the files at issue concern public actions
Using personal privacy exemptions
by agents of the State concerning afas a basis for denying public access
fairs of government, which are exactly
to records of police officers’ on-duty
conduct badly misconstrues the concept the types of material the [Maryland
of “personal privacy.” First, as set out FOI] Act was designed to allow the
in the FOI laws, or as interpreted by the public to see.”14
Third, although FOI officers and
courts, FOI exceptions almost always
courts are sensitive to the privacy
are to be narrowly construed to maxinterests of law enforcement, outside of
imize public access to information.11
that specific context, courts have been
Expanding the “personal privacy”
skeptical of the argument that governexemptions to withhold information
ment employees’ personal privacy is a
about public servants’ on-duty, official
legitimate basis for withholding governactivities risks undermining the very
purpose of FOI laws: to enable the pub- ment records of public-facing official
activity.15
lic to monitor the conduct of official
We believe the better position is that
government business.
articulated by, for example, the KenSecond, as discussed below, “pertucky Attorney General, that police
sonal privacy” has been restricted,
officers are to be treated like any other
in a variety of legal contexts, only to
public employee:
information about individuals (not
corporations, associations, or govA public employee’s name, position,
ernmental units) that are of a highly
work station, and salary are subpersonal and “sensitive” nature – such
ject to public inspection, as well as
as HIV status, medical or psychological
portions of the employee’s resume
information, or other similar types of
reflecting relevant prior work experiinformation that society recognizes as
ence, educational qualifications, and
being subject to an objectively reasoninformation regarding the employee’s
as our Forum is not going to help the
ABA restore itself to fiscal viability or
to relevancy in the bar.

ability to discharge the responsibilities of public employment. In
addition, reprimands to employees
regarding job-related misconduct,
and disciplinary records generally,
have traditionally been treated as
open records. . . . Conversely, this
office has affirmed agency denial of
access to a public employee’s home
address, social security number, medical records, and marital status on the
grounds that disclosure would constitute a clearly unwarranted invasion
of personal privacy. Such matters
are unrelated to the performance of
public employment.16
Police personnel records, internal affairs records, or other records
of on-duty conduct may differ from
other public employees because those
records reveal information about law
enforcement techniques, confidential
informants, national security, or other
sensitive law enforcement matters.
But other exemptions authorize the
withholding of such information, and
redaction is the appropriate response,
rather than categorical withholding.17
There is no sound basis for treating law
enforcement differently from other public servants when it comes to FOI laws
and records of official acts, on duty,
especially where they occur in public.
CIVIL RIGHTS CLAIMS BY POLICE
OFFICERS
Origins of the Constitutional Right to
Informational Privacy
The second context in which “officer privacy” has been raised is where
a government agency releases records
containing information about police
officers’ official activities, without the
consent of the subject officers. In those
circumstances, officers sometimes bring
claims against the agency, asserting the
unauthorized disclosure violated their
constitutional right to privacy.18 That
right arises from two separate sources
in our nation’s Constitution.
Of course, the word “privacy” does
not appear in the U.S. Constitution.
Even the Fourth Amendment, which
protects persons from unreasonable
search and seizure of places, papers,
persons, or effects by the government,
does not itself include the “private”
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modifier. Nevertheless, interpreting that
amendment, the United States Supreme
Court has recognized that such transgressions can occur only when government agents intrude, unjustifiably, into
one’s sphere of personal privacy.19
The sphere of personal privacy
protected by the Fourth Amendment
is circumscribed by two necessary
conditions: an individual must have
an actual, subjective expectation of
privacy and that expectation must also
be objectively reasonable. Thus, to
be entitled to the protections against
unwarranted interceptions of communications or the search of one’s person,
papers or effects, it is not sufficient for
the subject of the intrusion subjectively
to consider them “private;” they must
also be the type of materials or activities whose privacy “society is prepared
to recognize as reasonable.”20 As the
Supreme Court has held, the Fourth
Amendment “does not protect all
subjective expectations of privacy, but
only those that society recognizes as
‘legitimate.’”21
This objective component of the
“reasonable expectation of privacy”
varies by context, and necessarily
incorporates societal norms and mores
balanced against other countervailing public interests.22 Thus, under
the “open fields” doctrine, there is no
reasonable expectation of privacy in
one’s real property that is readily visible
to the public,23 and under the “plain
view” doctrine, this exception extends
to matters that are within the view of
a government agent who is lawfully
present in a particular “private” location.24 As demonstrated below, these
concepts—rooted in the “search and
seizure” context—have been transmuted
into the related context of government
disclosure of information about individuals.
The second “source” of the
constitutional “right of privacy” comes
not from any specific textual provision
of the Constitution, but has been judicially found to arise under the “penumbra” of other rights protected in the Bill
of Rights.25 One aspect of this “right
to privacy” is what has been deemed
“informational privacy” – the right to
control when the government may pub-

licly release private information about
private individuals.26 The Supreme
Court first recognized this related area
of privacy rights in Whalen v. Roe, in
which recipients of government benefits
raised concerns about the gathering of
private and personal information by
the government, in part, because such
information might later be publicly
disclosed without the citizen’s consent.27
As the Court put it:

might be legitimately deemed “private”
and precluded from public disclosure.32
This was also the reason given by former Secretary of State Hillary Clinton
for withholding many of her email
messages that, she asserted, concerned
purely private matters, such as planning
her daughter’s wedding.33
The Nixon Court drew a bright line
between the actions of public officials
that are entitled to a “reasonable expectation of privacy” and those that are
not. The “overwhelming bulk” of the
42 million pages of documents and the
880 tape recordings at issue in Nixon
pertained to “the official conduct of
[Nixon’s] Presidency” and not to private
communications or matters.34 Therefore, the Court concluded “only a minute portion of the materials implicates
appellant’s privacy interests,” precisely
because “of his lack of any expectation
of privacy in the overwhelming majority
of the materials” – those that reflected
on his official conduct.35

The collection of taxes, the distribution of welfare and social security
benefits, the supervision of public
health, the direction of our Armed
Forces, and the enforcement of the
criminal laws all require the orderly
preservation of great quantities of information, much of which is personal
in character and potentially embarrassing or harmful if disclosed. The
right to collect and use such data for
public purposes is typically accompanied by a concomitant statutory or
regulatory duty to avoid unwarranted
disclosures. . . . [I]n some circumApplication of “Informational Privacy”
stances that duty arguably has its roots to Police Officers’ Records
in the Constitution . . . . 28
Based on these Fourth Amendment principles, and the standards
Nevertheless, the Court found that
established in Nixon, state and federal
the government’s precautions against
inadvertent disclosure of “personal and courts have held that police officers do
private” information were sufficient; the not have a cognizable privacy interest
in records concerning their conduct
gathering of highly personal information by government authorities did not while on duty—and cannot bring civil
claims to prevent disclosure—so long
violate recipients’ right of privacy.29
as the records do not contain “highly
The Supreme Court extended the
personal,” “intimate,” or “sensitive”
“right of informational privacy” to
information.36 For example, in addition
public officials in Nixon v. v. Administrator of General Services, which
to the information identified in Nixon,
involved President Nixon’s claim that
courts have recognized that the names
his own “personal privacy” prevented
of police officers’ family members,
government disclosure, without his con- their home addresses, officers’ personsent, of audio recordings he had made
al employment references, and details
of his conversations in the Oval Office
of employment prior to entering law
(a/k/a/ “the Nixon tapes”).30
enforcement could constitute “private”
The Court acknowledged that public information—so long as it is irrelevant
officials are not wholly without constito official conduct (or misconduct).37
tutionally protected privacy rights in
Not only are police officers’ interacmatters of personal life unrelated to any tions with members of the public often
acts done by them in their public capaci- conducted “in plain view,” on public
ty.”31 For example, the Court observed streets, sidewalks and other public
that “matters concerned with family or thoroughfares (rendering such interacpersonal finances” or “private commu- tions, by definition, not “private”), they
nications between [the President] and,
involve the exercise of official police
among others, his wife, his daughters,
functions. As demonstrated below, time
his physician, lawyer, and clergyman”
and again, courts throughout the coun-
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try have recognized that such activities
by sworn peace officers involve inherently “public” functions, the contents
of which – whether recorded by video,
photography, or discussed in the police
department’s own investigative files
concerning that official conduct – do
not involve the officers’ “highly personal and sensitive” affairs, and thus
are not within the officers’ sphere of
“personal privacy.”

truthful information about an individual that is “private,” “personal,” and the
disclosure of which is deemed “highly
offensive to a reasonable person.”42
These two independent “invasion of
privacy” torts share a common requirement: the “sphere of privacy” intruded
upon, or the information that was given
widespread publicity, must —like the
“sphere of personal privacy” protected by the Fourth Amendment against
government intrusion, and by the Due
STATE COMMON LAW CLAIMS
Process Clauses against governmental
FOR INVASION OF PRIVACY
disclosure—be both subjectively and obIn drawing the parameters of the
jectively “reasonable.”43
public official’s “reasonable expectation
Both of these tort claims are thereof privacy” in the disclosure of inforfore subject to two well-recognized exmation maintained by the government,
ceptions that should also properly apply
courts have also appropriately looked
to records documenting police officers’
to the related field of “invasion of
official conduct: (1) activities occurring
privacy” committed by private actors.38 in “public” places are not entitled to a
Although the precise contours vary, all reasonable expectation of privacy; and
states recognize at least two distinct,
(2) the conduct of public officials, in
but closely related, civil causes of action discharging their official duties (even in
for “invasion of privacy” committed by “private” places), is not entitled to an
private actors’ unjustifiable violation of objectively “reasonable expectation of
another’s “sphere of personal privacy.” privacy.”
Two Related Causes of Action for “Inva- No Privacy on a Public Street, Sidewalk,
sion of Privacy”
Park, Etc.
The first of these civil tort claims,
known as “intrusion upon solitude or
seclusion,” occurs when one intrudes,
without the plaintiff’s consent, into
an area enshrouded by a “reasonable
expectation of privacy.”39 The paradigmatic examples of such places are one’s
bedroom, hospital room, bathroom,
or other similar inherently “private”
location.40 But the tort also has been
extended to unconsented to access to
records containing highly personal and
private information, including personal
diaries, medical records, and psychological or psychiatric records.41 The tort
is committed upon the “intrusion” into
such highly personal and private sphere,
without consent or justification, and
does not require (or compensate for)
damages resulting from further disclosure or publicity given to the private
information improperly accessed.
The second independent “invasion
of privacy” tort recognized in common law is identified as “unreasonable
publicity given to private facts,” which
provides monetary compensation for
another’s widespread disclosure of

In contrast to European and other
foreign jurisdictions’ jurisprudence, in
America, it is firmly established that
individuals (whether they be royalty,
celebrities, or private individuals) do
not have a reasonable expectation of
privacy with respect to their conduct in
a public place. Thus, the Restatement
(Second) of Torts states that there is no
privacy violation when an individual is
photographed, without her consent, in
public:
The defendant is subject to liability
. . . only when he has intruded into
a private place, or has otherwise
invaded a private seclusion that the
plaintiff has thrown about his person
or affairs. Thus, there is no liability .
. . . for observing him or even taking
his photograph while he is walking on
the public highway, since he is not
then in seclusion and his appearance
is public and open to the public eye.44
Under this rule of law, a “public
place” includes not only streets, parks,
or other publicly-controlled locations,
but also businesses and other private

properties that are generally open to the
public.45
As the Supreme Court of Washington put it, “[o]n the public street or in
any other public place, the plaintiff has
no legal right to be alone; and it is no
invasion of his privacy to do no more
than follow him about and watch him
there.”46 The court went on to explain
that because an individual in public has
no expectation of privacy, there also
is no right to privacy in a recording or
“full written description[ ] of a public
sight which anyone would be free to
see.”47
These principles have been applied
specifically to police officers in the
context of citizens photographing and
recording police officers in public. A
police officer, like any other citizen,
has no common law right to privacy
from members of the public recording
those activities or writing accounts of
what they have observed. For example,
in Glick v. Cunniffe, the First Circuit
affirmed that private citizens have the
right to record video and audio of
public officials performing their official
duties in a public place.48 Similarly, in
Johnson v. Hawe, the Ninth Circuit held
there was no expectation of privacy
where a police officer was videotaped
sitting in an open vehicle, talking on a
cellphone where members of the public
could hear him.49
The logic of those decisions applies
with equal force to records documenting, memorializing, or discussing a police officer’s conduct in a public place.
Police conduct—and even more so
alleged misconduct—often involves police activities in public places or, to the
extent that it occurs on private property or inside a police station, within
“plain view” of members of the public.
It would defy logic for the recordings
that were made in Glick or Johnson to
be deemed “private” simply because
they were created by the police, or were
filed by citizens as part of a complaint
against the officers, or because they
became relevant to an internal affairs
investigation.50 Where there is no
privacy in the underlying conduct itself,
there cannot be a privacy interest in
recordings of that same conduct.
No Expectation of Privacy in A Public
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Official’s Discharge of His or Her Official Duties

official duties perhaps more compelling than is true of other public servants, this rule is by no means unique
With respect to the “publicity given
to private information” tort, the courts to law enforcement. Courts across
the country have found that public
have limited the scope of protected information to material of a “highly per- officials, in a variety of settings, can
claim no “legitimate” or “reasonable”
sonal and sensitive” nature about indiexpectation of privacy with respect to
viduals (such that it’s public disclosure
records that memorialize or evaluate
“would be offensive and objectionable
51
to a reasonable person.”) Information their performance of official governmental duties. For example, the Alaska
and materials that have been found to
meet this standard include, for example, Supreme Court ordered disclosure of
performance evaluations of the head of
a person’s HIV status,52 or psychiatric
the Anchorage public libraries, rejecting
53
or psychological treatment records.
the claim that the official had a privacy
In contrast, numerous courts have
interest in the information.58 The court
held that information contained in
records regarding police officers’ perfor- emphasized that there is a presumption that “public officials are properly
mance of their official duties is not the
in the perfortype of “highly personal and sensitive” subject to public scrutiny
59
mance
of
their
duties.”
Further,
“the
material that is appropriately deemed
performance
evaluation
did
not
in
any
“private”. For example, the Tenth
way
deal
with
the
personal,
intimate,
or
Circuit repeatedly has held that “po60
otherwise
private
life
of
[the
official].”
lice internal investigation files [are] not
Courts in a variety of jurisdictions have
protected by the right to privacy when
reached similar conclusions regarding
the ‘documents related simply to the
records reflecting public officials’ job
54
officers’ ‘work as police officers.’”
performance.61
The Washington State Supreme Court
Applying this same rationale,
similarly reasoned that:
several states courts have held it is
not an invasion of privacy to disclose
In contrast to the types of informathe performance evaluations of pubtion listed in the Restatement’s comlic school teachers.62 In New York in
ment [b], the information contained
2010, for example, a teachers’ union
in the police investigatory reports . . .
petitioned to keep the Department
does not involve private matters, but
of Education from publicly releasing
does involve events which occurred in
individual “Teacher Data Reports.”63
the course of public service. Instances
The court concluded that releasing the
of misconduct of a police officer while
reports “would not be an ‘unwarranted’
on the job are not private, intimate,
personal details of the officer’s life . . . . invasion of privacy since the data at
They are matters with which the public issue relates to the teachers’ work and
performance and is intimately related
has a right to concern itself.55
to their employment with a city agency
Similarly, West Virginia’s Supreme
and does not relate to their personal
Court has held that disclosure of
lives.”64 The court emphasized that
“conduct by a state police officer while
“Courts have repeatedly held that
the officer is on the job in his or her
release of job-performance related
official capacity as a law enforcement
information, even negative information
officer and performing such duties,
including but not limited to, patrolling, such as that involving misconduct, does
not constitute an unwarranted invasion
conducting arrests and searches, and
of privacy.”65 This was in contrast to
investigating crimes” is not an inva56
“releasing personal information such as
sion of that officer’s right to privacy.
birth dates and personal contact inforNumerous other courts, in a variety of
mation such as email addresses of state
jurisdictions, have reached the same
employees,” which could constitute
conclusion.57
an unwarranted invasion of personal
While police officers occupy a
privacy.66
special role in our society, making the
public’s interest in their discharge of
8  Communications Lawyer  Summer 2017

To the extent that police IAD
records do contain discreet pieces of
truly “highly personal and sensitive”
information (e.g., home address, phone
number, or social security numbers, the
identities of undercover agents or confidential informants), redaction of such
information is the appropriate remedy,
not categorical withholding of police
records.67 As the Colorado Supreme
Court said, in a case involving the IAD
file of a deputy sheriff:
By providing the custodian of
records with the power to redact names,
addresses, social security numbers, and
other personal information, disclosure of
which may be outweighed by the need
for privacy, the legislature has given the
custodian [of such records] an effective
tool to provide the public with as much
information as possible, while still protecting privacy interests when deemed
necessary.68
The Countervailing Public Interest in
Disclosure and Transparency
As noted above, the scope of information entitled to an objectively “reasonable expectation of privacy” necessarily incorporates a balancing of the
individuals’ desire for confidentiality/
secrecy and society’s interest in having
access to that information. Accordingly, the “publicity given to private facts”
tort is frequently limited to disclosure
of information in which there is no
legitimate public interest. Indeed, the
Restatement of Torts recognizes that
public figures and public officials do
not, by virtue of their status, relinquish all claims to a right of privacy.
However, in recognition of the public’s
constitutionally-based right to receive
information about public officials (and
other persons of significant public interest), the Restatement states that:
The line is to be drawn when the
publicity ceases to be the giving of
information to which the public is
entitled, and becomes a morbid and
sensational prying into private lives for
its own sake, with which a reasonable
member of the public, with decent
standards, would say that he had no
concern.69
This is perhaps the underlying
reason why documents (photos, videos,

and written records) that depict or describe and analyze a police officer’s discharge of official duties is deemed to be
inherently “public” and not “private.”
As the United States Supreme Court
has recognized, “[t]he public . . . has a
strong interest in exposing substantial
allegations of police misconduct to the
salutary effects of public scrutiny.”70
And even apart from allegations of misconduct, “the conduct of a policeman
on duty is legitimately and necessarily
an area upon which public interest may
and should be focused.”71
As one court put it, “[t]here is perhaps no more compelling justification
for public access to documents regarding citizen complaints against police
officers than preserving democratic
values and fostering the public’s trust in
those charged with enforcing the law.”72
Similarly, in a strident decision granting
public access to records produced in
discovery, the court in Doe v. Marsalis73
assessed claims of police privacy in
internal police records alleging on-duty
sexual misconduct by Chicago police
found them grossly outweighed by the
importance of public oversight of the
police. “Police misconduct creates one
of the ultimate ‘lose/lose’ situations
in our democratic society,” the court
wrote, noting that it has “multiple layers of victims,” from the individual directly injured to the police department
itself, to the public at large. “The only
way to end this syndrome is to evaluate
and reevaluate past practices. . . . Some
of these issues require public debate
and appropriate media scrutiny.”74
The court noted the positive impact of
previous media scrutiny and concluded,
“Clearly, if Defendant’s confidentiality
position were adopted by this Court,
these types of articles could never be
written and public debate would suffer.”75
OTHER SOURCES
In addition to the case law discussed
above, several professional associations of law enforcement agencies and
officers have recognized that claiming
“officer privacy” to withhold photos,
videos or records discussing the official
actions of particular officers on a given
occasion, and those records showing

how the department investigated that
conduct, erodes the public trust and
thereby ultimately undermines the
effectiveness of law enforcement.
Responding to a string of high-profile police shootings of African American men and the riots that followed, on
December 18, 2014, President Barack
Obama signed an executive order
establishing the Task Force on 21st
Century Policing. Among its major
recommendations was to “establish a
culture of transparency and accountability in order to build public trust and
legitimacy.”76
Following a three-day Conference
on Public Trust that brought together
dozens of senior law enforcement officials from across the country, the Major
County Sheriffs’ Association, along
with the FBI’s National Executive Institute Associates, issued a report, “Public
Trust: A Shared Responsibility.” That
report identified two noteworthy “Factors Contributing to Public’s Distrust
of Police”:
• No accountability for law enforcement officers’ actions.
• Lack of transparency by police.77
The conference report included the
following “Action Strategies for Building Public Trust”:
The public will usually be more
supportive of the police when they
are upfront in acknowledging mistakes and providing the appropriate
response. Covering up an incident or
withholding information is totally
unacceptable in today’s transparent
atmosphere.78
Perhaps most important, the conference report also noted that “Police
Officers’ Bill of Rights interferes with
being transparent.”79
The International Association of
Chiefs of Police has also published this
recommendation concerning incidents
that give rise to internal affairs investigations and the imposition of discipline:
Ensure transparency and accountability when incidents do happen.
Share what can be shared—and do it
quickly. Provide as much information
as possible to internal affairs investi-

gations. Often, regardless of the original situation or decision made, if the
chief clearly communicates what happened–why police took a particular
action; basis for its procedures; and
any disciplinary actions taken – trust
can be established and sustained. The
department’s response to an incident
can be as, or more, impactful than the
original incident in sustaining trust. 80
CONCLUSION
We readily acknowledge that myriad
situation-specific reasons justify withholding particular photos, video recordings, and documents concerning official
police conduct: the disclosure of certain
details in such records could compromise an ongoing investigation, expose
the identities of undercover agents, or
place certain officers and/or third parties in physical danger or threaten their
personal safety. We do not suggest that
eliminating “officer privacy” as a basis
for denying access will render all police
records, in their entirety automatically
subject to inspection
Our thesis is far more modest: it is high
time to acknowledge that “police officer privacy” – at least when it comes to
records concerning the discharge of peace
officers’ official duties – is a myth, not a
legitimate basis on which to deny public
access to such records As the Illinois
Court of Appeals put it:
The conduct of a policeman on-duty is legitimately and necessarily
an area upon which public interest
may and should be focused. . . . [T]
he very status of the policeman as a
public official . . . is tantamount to
an implied consent to informing the
general public by all legitimate means
regarding his activities in discharge of
his public duties.81
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